Florida Supreme Court Foils
Governor’s Plan to Pick New
Justices
The Associated Press reports that Florida’s next governor and
not incumbent Gov. Rick Scott will get to pick three new
justices to the state Supreme Court, the court ruled in a
decision with major implications in this year’s gubernatorial
campaign.
“In a major rebuke to Scott, the Supreme Court concluded that
the Republican governor exceeded his authority when he started
the process to find replacements for the three justices,” the
AP reports.
Because of age limits of 70, three justices must retire at
midnight Jan. 8, the same day Scott is scheduled to leave the
governor’s office. Scott, claiming he had authority to name
the replacements, last month asked a nominating commission to
start accepting applications with a Nov. 10 deadline.
Read the AP article.

Trump Reportedly Floating 5

Different Names to Replace
Attorney
General
Jeff
Sessions

Jeff Sessions
President Donald Trump believes Attorney General Jeff Sessions
will likely leave his Cabinet at the end of the year, and so
far has five potential replacements in mind who could take his
place, reports Business Insider.
“Possible successors include retired federal appeals judge
Janice Rogers Brown, transportation department counsel Steven
Bradbury, Health and Human Services secretary Alex Azar,
deputy Secretary of State John Sullivan, and Bill Barr, who
served as attorney general under President George H.W. Bush,”
according to the article, based on a Wall Street Journal
report.
The Washington Post also reported that President Trump talked
recently with Sessions’ own chief of staff, Matthew G.
Whitaker, about replacing Sessions as AG, according to people
briefed on the conversation, signaling that the president
remains keenly interested in ousting his top law enforcement
official.
Read the Business Insider article.

Discrimination Defense Lawyer
Confirmed for Trump Civil
Rights Post
Bloomberg Law reports that the U.S. Senate has confirmed Eric
Dreiband, a Jones Day attorney who defends companies accused
of discrimination, to lead the Justice Department office that
enforces anti-bias laws and investigates police civil rights
cases.
“Dreiband represented the University of North Carolina when it
implemented policies under the state’s since-repealed
‘bathroom bill,’ requiring people to use gender-designated
restroom facilities based on the biological sex listed on
their birth certificates,” writes Bloomberg’s Chris Opfer. “He
also won a case for R.J. Reynolds Tobacco that made it harder
for workers to sue for age discrimination under federal law.”
Read the Bloomberg Law article.

Morrison & Foerster Will Eat
$16M in Fees, Costs Pursuing
Vets’ Claims
The law firm that spent nine years fighting and winning health
care for veterans subjected to government-administered human
testing of chemicals including sarin, mustard gas, and LSD was
awarded $3.4 million in fees, a small fraction of the value of
the hours the firm said it put into the case.
Bloomberg Law reports that Morrison & Foerster LLP accepted a
fee award from the U.S. Army that’s $16 million less than the
fee the firm could have sought.
“The fee award is the latest and nearly last chapter in the
litigation by soldiers subjected to the government’s decadeslong human testing program who were seeking recognition and
health care above what they could get at the Veterans
Administration for injuries they suffered,” writes Bloomberg’s
Joyce Cutler.
Read the Bloomberg Law article.

BigLaw
Partner
Deletes
Twitter Account After Insult
Toward Trump Press Secretary
Sullivan & Cromwell partner Francis Aquila deleted his Twitter
account after he posted a response to presidential press
secretary Sarah Huckabee Sanders in which he told her to “Rot
in Hell You B!tch.”
The ABA Journal reports that the tweet was “a sarcastic
response to the White House press secretary after she praised
Sen. Lindsey Graham, R-S.C., who had attacked Democrats
motivations during a spirited defense of U.S. Supreme Court
nominee Brett Kavanaugh.”
In an email to his firm colleagues, Aquila wrote: “Last
evening, I responded to a tweet from Sarah Sanders in an
inappropriate and hurtful manner. Clearly my emotions got the
best of me, but equally clearly neither Ms. Sanders nor any
woman should be subjected to such animus. I take full
responsibility for my actions and I sincerely apologize to
Ms. Sanders.”
Read the ABA Journal article.

Inside the Private Justice
Department Meeting That Could
Lead to New Investigations of
Tech Giants
The Washington Post reports on a meeting of the country’s top
federal and state law enforcement officials on Tuesday that
could presage sweeping new investigations of Amazon, Facebook,
Google and their tech industry peers.
Participants voiced lingering frustrations that these
companies are too big, fail to safeguard users’ private data
and don’t cooperate with legal demands.
“Attorney General Jeff Sessions opened the meeting by raising
questions of possible ideological bias among the tech
companies and sought to bring the conversation back to that
topic at least twice more, according to D.C. Attorney General
Karl A. Racine,” according to reporters Brian Fung and Tony
Romm.
But other participants steered the conversation toward the
privacy practices of Silicon Valley.
Read the Washington Post article.

State
Supreme
Courts
Increasingly Face Partisan
Impeachment Threats
Attacks on judicial independence are becoming
more frequent and more partisan, according to
a Governing report.

Reporter Alan Greenblatt explains, that “while ‘threats of
this nature have been going on for years,’ says William
Raftery of the National Center for State Courts, articles of
impeachment are now being filed more often and for more
reasons. Over the past decade or so, judges have become
targets of criticism not only from politicians but cable talkshow hosts. In the past, grounds for impeachment have
typically been treason, high crimes or malfeasance. That’s
changing. These days, lawmakers’ partisan disapproval of
rulings appears to be a strong motivator for ousting judges.”
Read the Governing report.

NDAs: Confidentiality and
Context in the Workplace
The battle between the White House and Omarosa Manigault over
the scope of her disclosures brings the issue of NonDisclosure Agreements (NDA), and their efficacy and
enforceability to the forefront, points out a blog post for
Obermayer Rebmann Maxwell & Hippel.
“Employers frequently seek to use NDAs as a sword once the
employment relationship is broken or a termination takes
place,” writes Dove A.E. Burns. “However, employers often
require such agreements in order to broadly limit disclosure
far beyond what is legally enforceable. Reaching in this
manner can lead to legal liability, nullification and an
ethical quagmire.”
Her article discusses the law regarding NDAs for government
employees and for non=government employees.
Read the article.

Former Dewey Chairman Reaches
Agreement With SEC to Pay

Six-Figure Civil Penalty
The ABA Journal reports that former Dewey & LeBoeuf chairman
Steven Davis has reached an agreement with the U.S. Securities
and Exchange Commission to pay a $130,000 civil penalty.
The SEC alleged that some executives of Dewey & LeBoeuf, which
closed in 2012, misled lenders and bond buyers about the
firm’s financial condition.
Dewey’s former finance director former controller also agreed
to pay civil penalties.
Read the ABA Journal article.

Michael Best Adds Former
White House Deputy Counsel in
Washington, D. C.
Stefan Passantino, former White House Deputy Counsel in charge
of compliance and ethics oversight, has joined Michael Best’s
Government Relations, Public Policy & Compliance Practice
Group in Washington, D.C. Passantino is the newest addition to
join Michael Best’s team of former White House staff,
including former Chief of Staff Reince Priebus.
In a release, the firm said Passantino joins Michael Best
after serving as Deputy Assistant to the President and Deputy

Counsel since January 2017. An Atlanta native, Passantino’s
work in the political law and compliance arena dates to the
early 2000s. Passantino previously chaired the Political Law
group at McKenna Long & Aldridge, LLP, which then merged with
the global law firm Dentons U.S., LLP, where he counseled
corporations, advocacy and lobbying groups, candidates and
campaigns on matters of election law, state and federal
lobbying rules, and ethics regulations compliance.
“I’ve known Stefan to be an exceptional attorney with an
inherent ability to understand the complexities of regulatory
and compliance matters better than most seasoned veterans in
Washington,” said Reince Priebus, President of Michael Best &
Friedrich LLP and Chief Strategist for Michael Best Strategies
LLC. “His addition will be a statement to our industry and
underscore our strategic vision in the Beltway and nationally.
Michael Best is taking important steps to make its mark on
Washington, D.C., as a new power player in town.”
At Michael Best, Passantino will focus his practice on serving
corporations and businesses in the areas of campaign finance,
public policy, and compliance counseling concerning the rules
and regulations related to corporate involvement in political
activities, the firm said.
“Stefan is a great addition to our firm having served at the
highest level of the Executive Branch, and his extensive
experience will greatly benefit our clients,” said David
Krutz, Firm Managing Partner of Michael Best. “A Chambers
rated lawyer, Stefan is widely respected for his temperament
and ability to provide sound counsel concerning campaign and
ethics compliance — and he will strengthen our already strong
presence inside the Beltway.”
“Our strategic initiatives to expand our business presence and
bring on valuable, top-level, talent are bolstered by the
addition of Stefan. He will be a key asset in our efforts to
provide the broadest and highest-level counsel to our

clients,” said Kevin Barner, managing partner of Michael
Best’s Washington, D.C., office.
The addition of Stefan Passantino comes on the heels of
Michael Best announcing the relocation of its Washington,
D.C., office to 1000 Maine Ave., “The Wharf,” where it is
scheduled to occupy the space in early 2019.
Passantino earned his J.D. from the Emory University School of
Law, where he served as managing editor of the Emory Law
Journal and received his B.A. in Political Science from Drew
University.

Senate Confirms Trump ‘Not
Qualified’ Nominee and Obama
Pick
The Senate reached a deal Tuesday to swiftly confirm seven
federal district court judges, helping President Donald Trump
put an enduring stamp on the U.S. judiciary, reports
Bloomberg.
One of the Trump nominees, Charles Barnes Goodwin in the
Western District of Oklahoma, had been rated “not qualified”
by the American Bar Association. Goodwin’s “work habits,
including his frequent absence from the courthouse until midafternoon,” raised doubts among a majority of the members of
the ABA Standing Committee on the Federal Judiciary.

Susan Paradise Baxter, whom President Barack Obama also
nominated but who was stalled by the Republican-controlled
Senate, was confirmed to the Western District of Pennsylvania.
The Senate is scheduled to vote on a second failed Obama
nominee to the same court, Marilyn Jean Horan, along with
seven other district court nominees, “at a time to be
determined next week.”
Read the Bloomberg article.

Decision Chips Away at the
Enforceability of Teaming
Agreements
A recent decision from the Virginia Supreme Court further
weakens the enforceability of teaming agreements, which may
mean trouble for prospective subcontractors, according to an
alert from Baker & Hostetler.
The post explains:
“In light of CGI Federal, contractors should assess whether
they can reasonably rely on the terms and conditions of
their teaming agreements to provide meaningful assurances
regarding the negotiation of a prospective subcontract
without binding themselves to more definite terms prior to

any prime award, at least under Virginia law. Accordingly,
unless contractors wish to consider the law of other forums
when negotiating their teaming agreements, they must pay
close attention to the specific terms and conditions of
their contracts when evaluating what is and is not
enforceable and govern their pre-award conduct accordingly.”
Read the article.

White Paper: Update on the
U.S.
Department
of
Education’s Clery Enforcement
Measures
Canopy Programs’ new white paper, “An Update on the U.S.
Department
of
Education’s
Clery
Enforcement
Measures,” provides an overview of the Clery review process
and cases involving institutions that were fined for Clery Act
violations in 2017.
Despite the change in federal administration, the U.S.
Department of Education has continued to aggressively enforce
the Clery Act. Specifically, the department issued fines
against 10 institutions in 2017 based on program reviews that
were conducted in the past several years totaling $800,000, or
an average of $80,000 per institution.
The complimentary white paper offers insight into these cases,

including:
A review of the institutional demographics by type and
enrollment size
What caused the program reviews to take place
An analysis of the length of time for the program
reviews
Which categories of violations resulted in fines
Download the white paper.

Special Receiver Appointed in
Federal Lawsuit Against Wells
Fargo in Texas Case
Micah Dortch, managing partner of the Dallas office of the
Potts Law Firm, has been appointed a special receiver in
litigation originally brought by the Securities and Exchange
Commission against a group of Texas businessmen, the firm
announced. That lawsuit seeks to recover funds from what was
characterized as a fraudulent investment scheme directed by
Thurman P. Bryant III of Frisco and Arthur E. Wammel of
Pearland, along with affiliated companies and individuals.
The firm says that evidence in the case revealed that, in less
than three years, the defendants were able to withdraw or
transfer more than $20 million in cash from Wells Fargo Bank
accounts in violation of industry standards and the bank’s own
policies. Despite numerous five-figure and six-figure cash

withdrawals, Wells Fargo management never verified, questioned
or restricted any of the activities, according to allegations.
According to the SEC complaint, originally filed in 2017, the
defendants raised more than $22 million from more than 100
investors to purportedly fund short-term mortgage loans for
later sale to long-term lenders. The SEC says that no such
program existed, and that Bryant and Wammel were operating a
Ponzi scheme, with limited returns paid to investors from
monies raised from other investors.
Dortch has been appointed by the court to investigate the role
of Wells Fargo in the matter and to seek financial
compensation on behalf of the defrauded investors, filing a
complaint alleging that Wells Fargo failed to follow its
fiduciary role.
“As stated in the complaint, Wells Fargo either knew about the
scheme or willfully ignored the questionable actions being
made in violation of its own internal rules,” said Dortch.
“I’m honored to take on this role and gain a just resolution
for these innocent victims.”
The case is Ecklund v. Wells Fargo Bank, N.A., No. 4:18cv-00452-ALM, filed in U.S. District Court for the Eastern
District of Texas in Sherman.

DOJ Says Ruling on AT&T-Time

Warner Ignored ‘Economics and
Common Sense’
The federal government challenged a judicial decision allowing
AT&T to purchase Time Warner, arguing to a federal appeals
court in Washington that the ruling suffered from “faulty
logic” and ignored basic economic principles, according to The
Washington Post.
The Justice Department asserted that the district court
misunderstood the power dynamics at work when television
distributors such as AT&T negotiate with TV programmers over
content prices and terms, writes Brian Fung.
In its filing, the DOJ called the decision a “deeply flawed
assessment of the government’s evidence.”
“It is fundamental to the economics of bargaining that a party
derives leverage from having the ability to walk away, even if
it never actually does so,” the Justice Department wrote.
Read the Washington Post article.

Health Care Fraud: How a
Strike Force is Selected for

a City
During the latest National Health Care Fraud Takedown,
investigators targeted Houston and Dallas to identify and
charge more than 40 people with a range of fraud allegations.
How is a region designated as a health care strike force area?
Former federal prosecutor and Houston trial attorney Ashlee
McFarlane of Gerger Khalil & Hennessy explains in a post on
the website of Androvett Legal Media & Marketing.
“Dallas is a health care strike force city, meaning the
Department of Justice and federal agencies have
identified Dallas (like Houston) as a hot bed for health care
fraud, based on data analysis and reviewing payments of claims
submitted to federal health care benefit programs like
Medicare,” says McFarlane.
“Kickbacks are the foundation of almost every health care
fraud case. “As a former prosecutor, I can tell you—kickbacks
are the first thing agents and prosecutors look for in
building an investigation.
“There’s no way to know the number of kickbacks being paid in
a city. You have to start investigating a case. However, when
there are providers who are outliers in the billing data,
federal agents often look to see if kickback payments are used
to induce referrals.”
Dallas and Houston are among 10 locations nationwide with
Medicare Fraud Strike Force operations. According to the
Department of Justice, a Medicare Fraud Strike Force consists
of a partnership between the DOJ and Department of Health and
Human Services to prevent fraud and enforce anti-fraud laws.

Army of Local Lawyers Itching
to Fight Trump’s Policies
A growing number of lawyers, interpreters and
other professionals across the U.S. — members
of Lawyers for Good Government — have
mobilized to force the Trump Administration to
defend its immigration policies in court.

Bloomberg reports that the organization, which was launched as
a Facebook group the day after Trump was elected president, is
working on behalf of people who have been detained after they
sought asylum for themselves and their children because they
said they feared for their lives in their home countries.
Reporter Nick Leiber writes that “L4GG has only one employee:
founder, president, and executive director Traci Feit Love, a
Harvard Law School graduate and former litigator for DLA
Piper, one of the biggest law firms in the world. She and her
board have been figuring out how to direct L4GG’s volunteers—a
significant chunk of the 1.34 million attorneys in the U.S.—to
make them useful.”
Read the Bloomberg article.

Nashville Attorney Confirmed
As
General
Counsel
for
Department of Defense
The Tennessean reports that the U.S. Senate voted 70 to 23 on
Thursday to confirm Paul Ney as the general counsel for the
Department of Defense.
Ney, of Nashville, has worked for the past two years in the
Tennessee attorney general’s office where he currently serves
as chief deputy attorney general. In that role, he coordinated
and supervised legal work for all of the office’s divisions,
writes reporter Michael Collins
As Defense Department general counsel, he will be involved in
issues involving personnel, conduct and other matters.
Read the Tennessean article.

Has the Government ‘Waived’
Goodbye to Strict Compliance

with
Your
Specifications?

Contract

A recent Armed Services Board of Contract Appeals decision
confirmed that waiver defenses can defeat government demands
for strict compliance with contract requirements, reports
Cohen Seglias Pallas Greenhall & Furman.
Authors Maria L. Panichelli and Alissandra D. Young explain
that the Board found in Appeal of American West Construction,
LLC that the U.S. Army Corps of Engineers had effectively
waived the right to enforce a construction contract
specification.
“This meant that the government could not recover from the
contractor the difference in the price it paid for the
original specification and the lower amount spent by the
contractor to perform the deviation,” they write. “In a world
where the government often has the right to strictly enforce
contract requirements and hold contractors financially
responsible for any deviation, this decision is a big win for
construction contractors.”
Read the article.

Democrats’ Long-Shot Plan to

Stop Trump’s Supreme Court
Pick
The Los Angeles Times reports that Democrats, though narrowly
outnumbered in the Senate, are embarking on a Hail Mary
campaign to block President Trump’s pick for the U.S. Supreme
Court.
Reporter Sarah D. Wire explains: “Flipping a moderate
Republican is probably their only hope. And that only works if
they can keep Democrats who represent red states that Trump
won from breaking ranks.”
Democrats are planning to stress Trump’s repeated promises to
only appoint justices who would overturn Roe v. Wade.
Wire quotes Brian Fallon, Hillary Clinton’s former press
secretary, who now runs the liberal advocacy group Demand
Justice: “While these litmus-test-style commitments may have
been politically sensible for Donald Trump at the time when he
was running in the campaign in 2016, we believe they will come
back to haunt his nominee in this summer’s confirmation
battle.”
Read the LA Times article.

